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Oiginal Filed
March 12, 2001

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Bankrupt cy Case
No. 99-31450SCDM
GAI L CHAPMAN BLOXSOM
Chapter 7
Debt or. )

MEMORANDUM DECI SI ON
| NTRODUCTI ON

In this matter the court determ nes that when a trustee sells
property that is jointly owed by a debtor and a co-tenant, the
co-tenant's share of the sale price may be consi dered "noney
di sbursed or turned over by the trustee"” such that it can be
included in the trustee's maxi num conpensati on base under 11
U.S.C § 326(a).*

FACTS

E. Lynn Schoenmann ("Trustee") is the trustee in this Chapter
7 case. The admnistration of Debtor's estate resulted in paynent
of all clainms and adm nistrative expenses in full, with interest,

and a return of a substantial surplus to Debtor (in addition to

Unl ess otherwi se indicated, all section and rul e references
are to the Bankruptcy Code, 11 U S.C. 88 101-1330 and the Federal
Rul es of Bankruptcy Procedure, Rules 1001-9036.
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her honestead exenption). (Trustee's Supplenental Brief to
Trustee's Final Report and Application for Final Conpensation
("Supp. Brief"), p. 2). Debtor's sole asset was her residence
(the “Residence”), which was unencunbered, but held in co-tenancy
with Debtor's brother, Craig Chapnan ("Co-owner"). (Trustee's
Fi nal Report and Application for Conpensation ("Final Rpt."), p.
1). Trustee entered into an agreenent wth Co-owner whereby
Trustee would list, market and sell the Residence, execute al
cl osi ng docunents, pay all closing costs, taxes and ot her
expenses, and distribute 50% of the remai ning net proceeds to the
Co-owner. (Supp. Brief, p. 2). The "Order Authorizing and
Approvi ng Sal e of Real Property, D sbursenent of Sal es Proceeds,
and Conprom se of Controversy" ("Order") stated that "The Trustee
through the First American Title Conpany is authorized to pay to
Craig Kinball Chapman fifty percent of the net sal es proceeds of
the [ Residence] directly fromthe escrow account w thout further
order of the court.” (Oder, p. 3).

Trustee perforned a site inspection and marketed the
Resi dence for sale. (Final Rpt., p. 2). Trustee presided over
the bidding by two conpeting buyers, and the Residence was
ultimately sold to the successful bidder for $600,000. (Final
Rpt., p. 2). Trustee proceeded to close the sale by working with
the title conmpany and hel ping to execute all closing docunents.
(Final Rept., p. 2). Co-owner was then given his 50% share of the
net proceeds fromthe sale, which anbunted to $279, 508. 59.
Trust ee now requests $24,526.77 as her final conpensation. That
anount i s the maxi num conpensati on payabl e pursuant to section

326(a), and is calcul ated by using $425,535.42 as the total anount
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distributed by Trustee.? The court has been asked by Trustee to
approve her fee request, and neither the creditors, Debtor, nor
the U.S. Trustee has taken a position in this nmatter.?
ANALYSI S

Section 326(a) provides:

In a case under chapter 7 or 11, the court may all ow
reasonabl e conpensati on under section 330 of this title
of the trustee for the trustee's services, payable after
the trustee renders such services, not to exceed 25
percent on the first $ 5,000 or |ess, 10 percent on any
amount in excess of $ 5,000 but not in excess of $

50, 000, 5 percent on any anmount in excess of $ 50,000
but not in excess of $ 1,000,000, and reasonable
conpensation not to exceed 3 Fercent of such noneys in
excess of $ 1,000, 000, uBon all noneys di sbursed or
turned over in the case by the trustee to parties in
interest, excluding the debtor, but including holders of
secured cl ai ns. (Enphasis added).*

_ZThe total is conputed by adding the sunms disbursed to
creditors ($146,026.83) to the anobunt paid to the Co-owner
(%$279,508.59), for a total of $425,535.42.

*Trustee states that as she "understood the court's remarks,
the court is satisfied that the full amount of $24,526.77
constitutes reasonabl e conpensati on under section 330 . . .
(Supp. Brief p. 3). Therefore, this analysis does not address the
reasonabl eness of the fee under section 330. Section 326(a)
est abl i shes maxi mum f ees which may be awarded to a trustee for
services but creates no entitlenent to comm ssion in that anount.
See In re Roco Corp., 64 B.R 499, 502 (D. R1I. 1986%. I f the
court finds that the maxi mum fee is unreasonably high based on the
anount of work Trustee perfornmed, a | esser anpbunt can and shoul d
be awarded. No adjustnent will be made here.

“The phrase "party in interest" is used in forty-six (46)
different sections of the Bankruptcy Code, but it is not actually
defi ned therein. In re Cti-Toledo Partners Il, 254 B.R 155,
162-63 (Bankr. N.D. Chio 2000). Several courts have indicated
that the term"party in interest" is expandable, and shoul d be
eval uated on a case-by-case basis. |In re Chandler Airpark Joint
Venture |, 163 B.R 566, 569 (Bankr. D. Ariz. 1992); In re Rook
Broadcasting of Idaho, Inc., 154 B.R 970, 972 (Bankr. D. |daho
1992); In re Zaleha, 162 B.R 309, 313 (Bankr. D. ldaho 1993); In
re River Bend-Oxford Assocs., 114 B.R 111, 113 (Bankr. D. M.

1990). In In re North Arerican Gl & Gas, Inc., 130 B.R 473, 479
(Bankr. WD. Tex. 1990) the bankruptcy court stated, "Party in
interest, in the context of Section 326(a), should . . . include
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The phrase "distributed or turned over"” is not defined in
Section 326(a), and it is susceptible to nmultiple interpretations.
Trustee argues that Co-owner's share of the net sal e proceeds does
constitute noney distributed by the Trustee under the reasoning

set forth in the case of In re Schautz, 390 F.2d 797 (2d Gr.

1968). In Schautz, the joint tenant of a debtor consented to the
sal e of property co-owned by her and the debtor. 1d. at 797. The
joint tenant gave a quitclaimdeed for her interest in the
property to the bankruptcy trustee, and the trustee sold the
property to a third party free and clear of liens. [d. at 797.
After the sale, "the Trustee apparently deposited the proceeds to
his account as trustee, and paid all the nortgages, liens, and the
[joint tenant's] share from his account."” | d.

The court of appeals held that the trustee could include the
joint tenant's interest in the property in calculating the maxi num
fee of the trustee. 1d. at 799. The court stated:

“If the noney cones lawfully into the hands of the trustee,

as such, and if he in the performance of his duty as such is

required to protect, preserve, and care for it, and
eventual |y disburse it pursuant to the order of the court,
and does so, there is no reason mh% he shoul d not have his
comm ssions, if the court allows them even if the funds are
subject to a lien which in law and equity the court is
required to recogni ze and enforce.”

ld., quoting In re Cranond, 145 F. 966, 972 (N.D.N. Y. 1906).

an entity to whomdistribution of estate assets is legitimtely
made in furtherance of the overall distribution process
contenpl ated in bankruptcy[.]"

Here, Debtor's only estate asset was the Residence, and Co-
owner owned half. It was necessary to sell the Residence to
conplete liquidation of Debtor's estate, and Co-owner received
half of the net proceeds resulting fromthe sale. Accordingly,
Co-owner is considered a party in interest in the instant case.
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Wil e Trustee appropriately argues that the facts in Schautz
are simlar to those in the instant case, she gl osses over sone
determ native differences between the two cases. In Schuatz, the
co-tenant gave a quit-claimdeed for her interest in the property
to the trustee, whereas here, Co-owner never conveyed his interest
in the property to the bankruptcy estate. Also, in Schautz, the
sal e proceeds were deposited directly into the trustee's account
and then later distributed by the trustee to the co-owner and
other creditors. 1In this case, on the other hand, Trustee did not
actual ly di sburse any noney to Co-owner. Instead, half of the net
sal e proceeds were paid to Co-owner directly fromthe escrow
account .

The Trustee seem ngly could have tailored the Order so that
Co-owner's share was first deposited in her account, and then
di stributed by her to Co-owner.®> |f that had been the case, the
Co-owner's share of the sale proceeds would certainly be
consi dered "di sbursed by the trustee" under Schautz.® That sinply

did not happen here.

5Supzjoort for the proposition that Trustee could have

fashioned the Order in this manner can be found in the section of
the actual Order which authorized the title conmpany to "release to
the Trustee fifty percent of the net proceeds generated fromthe
sale of the Foster City Property, |ess the Debtor's all owed

honest ead exenption of $75,000. (Order, p. 3). Since the Oder
did authorize sone of the sale proceeds to be paid directly to her
so that she could disburse the noney to creditors, Trustee likely
could have had all the sale proceeds paid directly to her for her
subsequent di sbursenent to the co-owner, creditors, and Debtor.

° ' n Sout hwestern Media Inc. v. Rau, 708 F.2d 419, 423-24 (9th
Gr. 1983), the Ninth Grcuit held that a trustee does not breach
his fiducliary duties b% structuring a sale transaction in a way
that, conpared with other forns of sale, potentially increases the
maxi nrum fee that he coul d be awarded.
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Still, Trustee finds support for her position in Schautz
dicta. The Schautz court explained that courts liberally
interpret the fee statute in deciding whether to include an item
in the basis of conpensation allowed to the trustee. Schautz, 390
F.2d at 799. "If the trustee handl ed the noney, either in fact,
or constructively, courts included that amount in conputing the
fee." 1d. (Enphasis added).

Courts are split on whether a Trustee's constructive
di sbursenent of noney to a party in interest is included in the

trustee's conpensation base. In the case of In re |Indoor-Qutdoor

Dining, Inc., 77 B.R 952 (Bankr. S.D. Fla. 1987), the trustee

handl ed the sale of debtor's property. The sale was cl osed
through a title conpany which disbursed the sale proceeds to
secured creditors and turned over the remaining funds to the
trustee for the estate. The trustee argued that the funds

di sbursed by the title conpany shoul d be equated with funds

di shursed by the trustee because the title conpany was acting as
an agent of the trustee. [d. at 953. The Court, in citing In re

New Engl and Fish Co., 34 B.R 899 (Bankr. WD. Wash. 1983), stated

that the trustee's conpensation is based on nonies actually
adm ni stered by him and not on assets constructively disbursed.
Id.

Al ternatively, the NNnth Grcuit has allowed a Trustee's fee

base to include constructive di sbursenents. See Sout hwestern

Media, 708 F.2d at 422-23. I n Sout hwestern Media, a debtor's

property, which was subject to alien, was sold to a third party
free and clear of liens. On the final closing day of the sale,

the total purchase price was collected and the Iien was paid off
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that sanme day. 1d. at 422. The court held that the anpunt of the
| ien could be included in the trustee's conpensation base,
stating, "W see no persuasive reason why an equity sal e subject
to an existing lien should not be considered a constructive

di sbursenent to a lien creditor.” 1d. at 423.

Cting Schautz, the Southwestern Media court further

explained that it "agree[d] with the Second G rcuit that froma
policy standpoint, 'The crucial test seens to be . . . whether or
not the particular property or fund has been justifiably

adm nistered in the bankruptcy court, or whether or not the
trustee has properly perfornmed services in relation thereto.’"

Sout hwest ern Media, 708 F.2d at 424, n. 4, quoting Schautz, 390

F.2d at 800 (in turn guoting Collier on Bankruptcy § 48.07, at
1802 (14th ed. 1966)). Thus, while the Sout hwestern Media court

recogni zed constructive di sbursenents in the context of section
326(a), it also indicated that the trustee nust perform services
inrelation to the constructive disbursenents before such anmounts
could be included in the trustee's fee base.

Al'l owi ng the inclusion of constructive disbursenents in a
trustee's fee base when the trustee perfornms services in relation
to those di sbursenents nakes sense froma policy standpoint. The
sale of a jointly owned property can prove even nore tine
consumng and difficult than the sale of property held by a single
owner. It follows that a trustee should be able to include the
full sale price of a property into the maxi num conpensati on base,
regardl ess of whether the property is individually or jointly
owned, so long as the trustee perfornmed services in relation to

the full sale. Additionally, the safeguards precluding
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excessively high or bad faith fees are still available. "If the
court were to determne that the trustee has mani pul ated the
managenent of the estate to inflate his fee base, rather than to
benefit the estate, or that the trustee's services were not
commensurate wth the maxi nrumfee, the court need not award the

maxi mum fee." Sout hwestern Media, 708 F.2d at 424.°

Here, Trustee substantially worked on every stage of the
sale. She entered into an agreenent with the Co-owner whereby she
agreed to handle all selling details. She then marketed,
performed a site inspection on, and presided over the bidding of
t he Resi dence, which was ultimately sold for $600,000. Trustee
proceeded to close the sale by working wwth the title conpany and
hel ping to execute all closing docunents. Finally, through the
title conpany, Trustee distributed 50% of the net proceeds from
the sale to the Co-owner, which anpbunted to $279, 508.59. Even
t hough Trustee did not actually hand over the sale proceeds to Co-
owner, she constructively distributed the noney by actively
participating in the conplete sale.

CONCLUSI ON

Fol | owi ng Sout hwestern Media, the court will permt Trustee

to include the full sale price of the Residence in her maxi num
potential fee base. Trustee distributed $279, 508.59 to Co-owner
and $146,026.83 to creditors, the added total of which is
$425,535.42. The maxi mum al | owed conmi ssion on that amount is

$24,526.77, which is the exact amount the Trustee is requesting.

‘As noted in footnote 3, a trustee's fee nust not only be
within the Broscribed l[imts of section 326(a), it must al so neet
t he reasonabl eness requirements of section 330. In re MNar,
Inc., 120 B.R 149, 152 (Bankr. S.D. Cal. 1990).
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Thus, Trustee's application for conpensation in the anount of

$24,526. 77 will

be granted.

Trustee should submt an order awarding her the fees

requested, for the reasons stated in this Menorandum Deci si on.

Dat ed: March 12, 2001

Dennis Montal i
Uni ted States Bankruptcy Judge




